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High Court Decisions Focus On Harassment, Retaliation 
Justices redefine ‘supervisor’ and change burden of proof standards 

By DAVID S. POPPICK

In two 5-4 decisions under Title VII of 
the Civil Rights Act of 1964, the U.S. 

Supreme Court has defined new stan-
dards for who qualifies as a “supervisor” 
in employment workplace harassment 
cases, thereby changing the standard 
now applied in the Second Circuit. At 
the same time, the Court has increased 
an employee’s burden of proof for em-
ployment retaliation lawsuits. 

In Vance v. Ball State University, No. 
11-556 (June 24, 2013), in an opinion 
written by Justice Samuel Alito, the 
Court ruled that an employer is strictly 
liable for harassment suffered by an em-
ployee when the harassment is caused by 
a supervisor who is empowered to take 
tangible employment actions, and the 
harassment culminates in a tangible em-
ployment action, such as hiring, firing, 
demoting, promoting, transferring or 
disciplining an employee.  If the harass-
ing employee is the victim’s co-worker, 
and not a supervisor, then the employer 
is liable only if it was negligent for not 
controlling the harassing behavior, or, in 
other words, if it knew or should have 
known of the harassment and failed to 

take corrective action. If no tangible 
employment action is taken against the 
victim, the employer may escape liability 
if it establishes that: (1) it exercised rea-
sonable care to prevent and correct any 
harassing behavior; and (2) the plaintiff 
unreasonably failed to take advantage of 
the preventive or corrective opportuni-
ties that the employer provided. 

In University of Texas Southwestern 
Medical Center v. Nassar,  No. 12-484 
(June 24, 2013), in an opinion by Justice 
Anthony Kennedy, the Supreme Court 
ruled that an employment discrimina-
tion lawsuit based on retaliation must 
be proved by a heavier burden of proof 
– the “but for” causation standard – and 
not by the lesser burden of proof – the 
“motivating” factor standard – that is 
used for other Title VII claims based on 
the employee’s race, color, religion, sex, 
or national origin.  

Under the “but for” standard, a plain-
tiff must prove that “the unlawful retali-
ation would not have occurred absent 
the alleged wrongful action or actions of 
the employer.” 

Vance v. Ball State University
Background

The Supreme Court previously ruled 
that Title VII makes it unlawful to dis-
criminate against anyone with respect 
to compensation, terms, conditions or 
privileges of employment because of his 
or her protected class status of race, color, 
religion, sex or national origin. Also, the 

Court recognized a cause of action based 
on vicarious liability agency principles if 
a work environment is so pervaded by 
discrimination that the terms and condi-
tions of employment are altered, and the 
employer was negligent with respect to 
the creation or perpetuation of the offen-
sive behavior.  Meritor Savings Bank, FSB 
v. Vinson, 477 U.S. 57 (1986); Rogers v. 
EEOC, 454 F. 2d 234 (5th Cir. 1971).  

In Burlington Industries Inc. v. El-
lerth, 524 U.S. 742 (1998), and Fara-
gher v. Boca Raton, 524 U.S. 775 
(1998), the Supreme Court previously 
held that different rules apply where 
the supervisor is the harasser.  It held 
that the employer may be vicariously 
liable when the supervisor takes a 
tangible employment action, such as 
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hiring, firing, failing to promote, and 
reassignment with significantly dif-
ferent responsibilities, or a significant 
change in benefits.  The employer also 
may be vicariously liable when there is 
no tangible employment action if the 
employer is unable to establish a two-
pronged affirmative defense: (1) it ex-
ercised reasonable care to prevent and 
promptly correct the harassment; and 
(2) the plaintiff unreasonably failed to 
avail preventative or corrective oppor-
tunities that the employer had provid-
ed. The Ellerth and Faragher decisions 
provide a framework for the Ball State 
University (BSU) decision. 

BSU Decision
Maetta Vance, an African-American 

woman, was a full-time catering assis-
tant in the BSU dining services divi-
sion.  She filed complaints with BSU 
and the Equal Employment Oppor-
tunity Commission alleging racial ha-
rassment and discrimination against 
Saundra Davis, a catering specialist, 
for intimidating her, giving her a hard 
time, slamming pots and pans around, 
and glaring at her, among various oth-
er conduct. 

Vance later brought a lawsuit in fed-
eral court claiming that Davis was her 
supervisor and that Davis created a 
racially hostile work environment in 
violation of Title VII.  The U.S. District 
Court granted summary judgment dis-
missing Vance’s complaint, explaining 
that since Davis could not hire, fire, 
demote, promote, transfer or discipline 
Vance, Davis was not Vance’s supervi-
sor, and BSU could not be vicariously li-
able in negligence because it responded 
reasonably to the incidents.  The Sev-
enth Circuit Court of Appeals affirmed.  

Whether an alleged harasser is a 
“supervisor” or a co-worker and the 
meaning of a “supervisor” are subjects 
of disagreement among the federal 
circuit courts of appeals.  Some courts 

hold that an employee is not a super-
visor unless he or she has the power 
to hire, fire, demote, promote, trans-
fer or discipline.  See, e.g., Noviello v. 
Boston, 398 F. 3d 76 (1st Cir. 2005), 
and Weyers v. Lear Operations Corp., 
359 F. 3d 1049 (8th Cir. 2004). Other 
courts follow the approach tied to the 
person’s ability to exercise significant 
discretion over an employee’s daily 
work activities, schedules and assign-
ments, as advocated by the EEOC’s 
guidelines. The EEOC’s guidelines, 
which the U.S. Court of Appeals for 
the Second Circuit has followed, 
count as a supervisor not only any-
one with authority to take tangible 
employment actions, but also, anyone 
who directs an employee’s daily work 
activities, schedules and assignments, 
even if that person does not have the 
authority to hire, fire, demote, pro-
mote, transfer or discipline. See, e.g., 
Mack v. Otis Elevator Co., 326 F. 3d 
116 (2d Cir. 2003).   

BSU resolves the conflict among the 
federal circuits by rejecting the EEOC 
definition of “supervisor” in favor of 
the standards applied by the First and 
Eighth circuits. Therefore, “supervi-
sors” are those employees with the au-
thority to make tangible employment 
decisions, such as hiring, firing, failing 
to promote, suspending, reassigning or 
making significant changes in benefits 
causing the employee direct economic 
harm. The Supreme Court ruled that 
the ability to direct another employee’s 
tasks alone is not sufficient to be desig-
nated with the status of a “supervisor” 
and for an employer to face strict li-
ability. The employer’s negligence pro-
vides the framework for the employer’s 
liability when the harassing employee 
is a co-worker who lacks the power to 
take tangible employment actions.

The Court warns that if an employer 
confines decision making power to a 
small number of individuals who rely 

on other workers who actually interact 
with the affected employee, the employ-
er may be held to have delegated the 
“supervisor” status and power to those 
employees who make the recommen-
dations that are implemented.  There-
fore, although the new definition of a 
supervisor has been narrowed, there is 
room for it to be expanded in particular 
cases where the facts justify it.

The Supreme Court reasoned that 
the interpretation of a supervisor ad-
opted now can be readily applied be-
fore litigation is commenced or after 
discovery, thereby enabling parties to 
assess the strength of a case, the pos-
sibility of resolution, or a resolution 
by summary judgment before trial.  
Also, it enables the parties to know 
whether the plaintiff must prove that 
the employer was negligent, or wheth-
er the employer will have the burden 
of proving the Ellerth/Faragher affir-
mative defenses described above.  In 
addition, the Supreme Court states 
that jurors can be given preliminary 
instructions that allow them to un-
derstand how the proof introduced 
during a trial fits the legal framework 
to be applied by them as the evidence 
is introduced. 

The dissent argues that the decision 
conflicts with the agency principles that 
the Faragher and Ellerth decisions af-
firmed, and it is blind to the realities of 
the workforce. 

Conclusion
Based on the decision in BSU, em-

ployers should clearly define in job de-
scriptions which employees have the au-
thority to take tangible employment ac-
tions against other employees and which 
employees may approve or make recom-
mendations regarding those employ-
ment actions and thereby be deemed 
supervisors.  Preliminary jury instruc-
tions should be considered at trial, as the 
Supreme Court suggests. 
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U. of Texas Southwestern 
Medical Center v. Nassar
Background

In Nassar, the Supreme Court raised 
the burden of proof for employees who 
bring retaliation claims against employ-
ers under Title VII, and the Court de-
fined the proper standard of causation 
for those claims. 

Naiel Nassar, a doctor employed as 
a medical center faculty member and 
staff physician at the affiliated hospital, 
resigned and claimed that the chief of 
infectious disease medicine, Dr. Beth 
Levine, was biased against Arabs and 
Muslims, as manifested by Levine’s com-
ments that “Middle Easterns are lazy,” 
among other statements. The hospital 
offered Nassar a full-time staff physician 
position, but withdrew the offer after his 
supervisor, the University’s Chair of In-
ternal Medicine, objected to the job offer 
because Nassar’s complaint had caused 
Levine humiliation. 

Nassar sued, alleging race and reli-
gion discrimination and retaliation for 
his having complained about Levine’s 
harassment.  A jury ruled in his favor 
and awarded Nassar $3 million in dam-
ages. The medical center appealed, ar-
guing that the jury instruction for the 
retaliation claim applied an incorrect 
lower standard of causation to find re-
taliation. The medical center argued 
that trial judge should have instructed 
the jury that it had to find that the ad-
verse employment action would not 
have happened “but for” the supervi-
sor’s desire to retaliate, not that the re-
taliation was just “a motivating factor” 
in the supervisor’s action, as the trial 
court had instructed the jurors for each 
of the discrimination and retaliation 
claims asserted by Nassar. 

The Firth Circuit affirmed the Dis-
trict Court’s decision. The Supreme 
Court, however, disagreed and held 

that the wrong standard was applied for 
the retaliation claim.  

Nassar Decision
The Supreme Court ruled that if an 

employee suffers retaliation for oppos-
ing, complaining about, or seeking rem-
edies for unlawful workplace discrimi-
nation, the “but for” standard must be 
proved by the employee. The “but for” 
standard is also used for age discrimina-
tion claims brought under the Age Dis-
crimination in Employment Act,.

The “but for” standard is not used in 
a discrimination case under Title VII 
based on the employee’s personal sta-
tus, such as those based on race, color, 
religion, sex or national origin. In the 
personal status discrimination cases, the 
employee has a lower burden of proof 
and must show that the employee’s per-
sonal status was a “motivating” or “sub-
stantial” factor in the adverse employ-
ment decision, even if the employer had 
other lawful motives. Price Waterhouse 
v. Hopkins, 490 U.S. 228 (1989).

The Supreme Court states that less-
ening the causation standard for retali-
ation claims to the “motivating factor” 
standard could contribute to the filing 
of frivolous claims, raise the costs, both 
financial and reputational, on an em-
ployer whose actions were not, in fact, 
the result of any discriminatory or retal-
iatory intent, and make it more difficult 
to dismiss dubious claims at the sum-
mary judgment stage. The Court fur-
ther supports its reasoning on the text of 
the lessened causation test stated in 42 
U.S.C § 2000-2(m), which mentions the 
five personal status-based factors (race, 
color, religion, sex and national origin), 
but omits reference to retaliation. 

In brief, the dissent states that retalia-
tion for complaining about discrimina-
tion is tightly bonded to and has a sym-
biotic relationship with the core prohibi-

tion against discrimination, and it can-
not be disassociated from it.  Also, the 
dissent argues that judges will be obliged 
to charge discrete causation standards 
for discrimination and retaliation claims 
that will confuse jurors.

In addition, the dissent scorns the ma-
jority for asserting that reading § 2000e-
2(m) to encompass claims for retaliation 
“is consistent with the provision’s plain 
language,” while also acknowledging that 
“the text of the motivating factor provi-
sion [in § 2000e-2(m)] begins by refer-
ring to unlawful employment practices,” a 
term that undeniably includes retaliation. 

The dissent also argues that the 
EEOC has long stated its position that 
§ 2000e-2(m) applies to retaliation and 
the motivating factor provision, and the 
dissent cites cases holding that retalia-
tion against a person for complaining 
about discrimination is another form 
of intentional status-based discrimi-
nation.  See, e.g. Jackson v. Birming-
ham Board of Education, 544 U.S. 167, 
173-174 (2005), among other cases. 
The dissent concludes that the major-
ity “appears driven by a zeal to reduce 
the number of retaliation claims filed 
against employers” and that this deci-
sion, along with the judgment in Vance 
v. BSU, “should prompt yet another 
Civil Right Restoration Act.”

Conclusion
The Nassar decision identifies retali-

ation as a protected activity entirely dis-
crete from status-based discrimination, 
and it increases the burden of proof re-
quired from employees for their retali-
ation claims. That, however, may create 
confusion for juries in cases where both 
discrimination and retaliation claims 
are brought.  Careful drafting and 
charging of jury instructions distin-
guishing those claims will be essential 
in those cases.  ■


