
VOL. CLXXXIX– NO.9 – INDEX 712 AUGUST 27, 2007 ESTABLISHED 1878

This article is reprinted with permission from the AUGUST 27, 2007 issue of the New Jersey Law Journal. ©2007 ALM Properties, Inc. Further duplication without permission is prohibited. All rights reserved.

Environmental Law

By Daniella D. Landers and
Sheila A. Woolson

On June 11, the U.S. Supreme Court
rendered a decision inUnited States
v. Atlantic Research Corp., No. 06-

562, 127 S.Ct. 2331 (2007), that effec-
tively makes it easier for parties that vol-
untarily clean up contaminated properties
to sue for cost recovery under the federal
Superfund law, also known as the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA), 42 U.S.C. § 9601. The
Supreme Court’s decision ended a contro-
versial debate regarding whether CER-
CLA allows costs recovery actions by
certain private parties even if they are
potentially responsible parties, or PRPs,
for the contamination.

CERCLA is the primary basis of
recovery for the cleanup of contaminated
sites. In 1986, when Congress amended

CERCLA through the Superfund
Amendments and Reauthorization Act,
two crucial provisions of CERCLA
became the potential means for recover-
ing cleanup costs from other PRPs —
Sections 107(a) and 113(f).

Notably, Section 107(a) defines four
categories of PRPs, 42 U.S.C. §§
9607(a)(1)-(4), and makes them liable for
response costs incurred by state or federal
governmental entities, an Indian tribe or a
private party, provided that such costs are
consistent with the national contingency
plan.

On the other hand, Section 113(f), 42
U.S.C. § 9613(f), authorizes one PRP to
sue another for contribution in certain cir-
cumstances. Specifically, Section
113(f)(1) permits private parties to seek
contribution during or following any civil
action under § 106 or § 107(a), while
Section 113(f)(3)(B) permits private par-
ties to seek contribution after they have
settled their liability with the government.

Prior to 2004, most jurisdictions
required PRPs to bring actions solely
under Section 113. This requirement
changed in 2004 after the Supreme
Court’s decision inCooper Industries Inc.
v. Aviall Services Corp., 125 S. Ct. 577
(2004). In Aviall, the high court ruled that
a private party that voluntarily cleans up a
contaminated site, but that has not been
sued by a federal or state government in a
CERCLA enforcement action under
Sections 106 or 107(a), is precluded from
recovering costs via a contribution action

under Section 113(f)(1). Importantly,
however, this decision did not address the
applicability of Section 107 to such cases.
Since then, many federal district and cir-
cuit courts have differed on whether a
liable party can sue under Section 107.

In the subject case, the Atlantic
Research Company (ARC) sought to
recover its costs for voluntarily cleaning
up the Shumaker Naval Ammunition
Depot in Arkansas, which was previously
operated by the U.S. Department of
Defense (DOD). At this site, ARC retro-
fitted rocket motors during the early
1980s under a contract with the DOD.
ARC brought claims against the govern-
ment for cost recovery under Section 107
and for contribution under Section
113(f)(1).

But, likemany cases filed in the after-
math of the Aviall decision,ARC dropped
its Section 113(f)(1) claim because the
company had not been the subject of any
government enforcement action requiring
it to perform the cleanup. The government
subsequently filed a motion to dismiss
ARC’s remaining Section 107 claim,
arguing that Section 107 did not allow a
PRP such as ARC to bring an action for
cost recovery against another PRP. The
district court granted the government’s
motion, finding that a party that had cont-
aminated a site could not sue under
Section 107. In doing so, the district court
followed the Eighth Circuit’s pre-Aviall
precedent, Dico, Inc. v. Amoco Oil Co.,
340 F.3d 525 (8th Cir. 2003), which had
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also restricted a PRP’s cost recovery rights
to a Section 113 contribution action.

On appeal, the Eighth Circuit
reversed the trial court’s decision and
held that ARC could pursue an action
against the government under Section
107 despite the company’s status as a
PRP. The Eighth Circuit, in relying on
statutory language and CERCLA pol-
icy, found that a party that had not
been the subject of a CERCLA
enforcement or cost recovery action
could assert claims under Section
107. As a result, the Eighth Circuit
joined the Second and Seventh
Circuits in holding that § 113(f) does
not provide the exclusive manner by
which PRPs may recover cleanup
costs in the absence of an enforce-
ment action, and split from a Third
Circuit decision that held § 113(f) was
the exclusive remedy for all PRPs.
There was also a similar split among
the federal district court decisions on
this issue.

Interestingly, the Supreme Court’s
decision in the Atlantic Research case was
written by Justice Clarence Thomas, who
also wrote the majority decision in Aviall
(joined by Justices William Rehnquist,
Sandra Day O’Connor, Antonin Scalia,
Anthony Kennedy, David Souter and
Stephen Breyer). At the heart of the debate
was whether the phrase “other person”
under Section 107(a) allows a PRP to bring
a cost recovery action.

Section 107(a)(4) provides, in relevant
part, that parties potentially responsible for
contamination at a site shall be liable for
(among other costs in damages):

(A)All costs of removal or reme-
dial action incurred by the U.S.
government or a state or an Indian
tribe not inconsistent with the
national contingency plan; and
(B) Any other necessary costs of
response incurred by any other
person consistent with the nation-
al contingency plan.

The specific language at issue is found
in subsection (B) above, 42 U.S.C. §§
9607(a)(4)(B).

The government argued that the
phrase “any other person” in subsection
(B) excluded PRPs from those entities who
can recover costs under Section 107. In
other words, subparagraph (B) permits suit
only by innocent parties and, thus, bars
ARC’s claim. The government also rea-
soned that allowing a PRP to bring a
Section 107 action for cost recovery would
remove the incentive for settlement with
the government. Moreover, they claimed
that allowing a Section 107 action would
nullify the settlement bar in Section
113(f)(2), which provides immunity from
contribution actions to parties that settle
with the government.

ARC, on the other hand, asserted that
the second “other” in subsection (B)
should be read solely to distinguish
between the governmental parties referred
to in subsection (A) and any other party
who had voluntarily incurred cleanup
costs. As such, subparagraph (B) provides
a cause of action to anyone except the
United States, a State, or an Indian tribe—
i.e., the persons listed in subparagraph (A).

In its ruling, the Supreme Court
agreed with ARC. Importantly, the Court
found that the government’s interpretation
of Section 107 made little textual sense.
The Court reasoned that, in subparagraph
(B), the phrase “any other necessary costs”
and the phrase “any other person” both
refer to antecedents — “costs” and “per-
son[s]” — located in some previous statu-
tory provision. It noted that although “any
other necessary costs” clearly references
the costs in subparagraph (A), the govern-
ment’s view inexplicably interprets “any
other person” to refer not to the persons
listed in subparagraph (A), but instead to
the persons listed as PRPs in a completely
different section of CERCLA. The Court
stated the government’s reading of CER-
CLA in this manner was confusing and,
thus, would destroy the symmetry of
Sections 107(a)(4)(A) and (B).

Moreover, the Court ruled that permit-
ting PRPs to seek recovery under Section
107(a) would not destroy the settlement
bar set forth in Section 113(f)(2) or other-
wise discourage PRPs to settle with the
government. The Court cited several rea-
sons why this was unlikely. For instance, a

PRP may trigger equitable apportionment
by filing a § 113(f) counterclaim.
Additionally, § 113(f)’s settlement bar con-
tinues to provide significant protection
from contribution suits by PRPs that have
disproportionately reimbursed the costs
incurred by another party. Finally, settle-
ment carries the intrinsic benefit of finally
resolving liability as to the government.

Accordingly, the Court affirmed the
Eighth Circuit’s decision and held that
Section 107(a)(4)(B) providedARCwith a
cause of action.

As a result of the Supreme Court’s
decision, parties that voluntarily clean up
property will have a means for recovering
their response costs under CERCLA
Section 107. Moreover, the high court
vacated the judgment by the U.S. Court of
Appeals for the Third Circuit in E.I.
duPont de Nemours & Co. v. United
States, 460 F.3d 515 (3d Cir. (N.J.) 2006),
which had held that a PRP cannot recover
its costs for cleanup from other PRPs for a
voluntary cleanup of a contaminated site
under Section 107.

In keeping with its holding in
Atlantic Research, the Supreme Court
later denied review of a similar Section
107 case and allowed to stand unchanged
a 2005 ruling by the U.S. Court of
Appeals for the Second Circuit that a
liable party can sue under Section 107,
UGI Utilities Inc. v. Consolidated Edison
Co. of New York, 425 F.3d 90 (2d Cir.
2005). The UGI decision expressly limit-
ed recovery to PRPs who had not other-
wise been subject to an enforcement of
cost recovery action.

Despite the Atlantic Research and
Aviall decisions, there are several open
issues that are yet to be tackled. Chief
among those is the effect of the Section
113(f)(2) settlement bar in a Section 107
action. Also, the Court expressly declined
to address whether so-called “compelled
response costs” (i.e., where a PRP invol-
untarily sustains expenses pursuant to a
consent decree following a suit under sec-
tions 106 or 107(a)) are recoverable under
Section 107, Section 113, or both. As a
result, the scope of parties’ cost recovery
rights under CERCLAmay continue to be
refined in the future. �


