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In 1974, Congress passed what was then considered sorely 
needed remedial legislation entitled the Employee Retirement 
Income Security Act—ERISA. Today that acronym is recognized 
by virtually every voter in America for what it promised the coun-
try. One of those promises—one might argue the sine qua non—
was “ready access to the Federal courts.”1 In the decades since 
ERISA’s enactment, the courts have interpreted the Act’s prom-
ises in various ways. At the heart of the enforcement scheme, 
giving muscle to the Act’s wide-ranging promises, is Section 
502(a).2 Section 502(a)(1)(B) grants participants and beneficiaries 
the right to recover benefits, enforce the terms of the plan, and 
clarify rights to future benefits under the plan.3 Section 502(a)(2) 
grants participants, beneficiaries, fiduciaries, and the Department 
of Labor (DOL) the right to recover lost plan assets due to breach 
of fiduciary duty and to obtain other relief.4 And Section 502(a)
(3) as well as Section 502(a)(5) grant participants, beneficiaries, 
fiduciaries, and DOL the right to enjoin violations of ERISA or the 
terms of the plan, to obtain appropriate equitable relief to redress 
violations, and to enforce the provisions of the Act.5
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Now, several decades after ERISA’s enactment, the Supreme Court 
issued its decision in Thole v. U.S. Bank, N.A.6 After literally hun-
dreds of thousands of rulings in ERISA lawsuits since 1974, it is 
important to take stock of this significant decision and ask what 
are we to make of it going forward. This article focuses on Thole’s 
impact on Article III standing in connection with defined benefit 
plans.

LOWER COURT DECISIONS

Brief comment on the lower courts’ decisions in Thole is useful. In 
this case, putative class representatives covered by a defined benefit 
plan asserted several fiduciary breach claims in connection with the 
ERISA duties of loyalty and prudence, as well as prohibited transac-
tions, against a plan sponsor (a bank), certain of its affiliates, and a 
number of individual defendants. The plaintiffs were in pay status, 
receiving their pensions, yet they nonetheless challenged their fidu-
ciaries’ conduct. Stated in nontechnical terms, the plaintiffs alleged 
that the defendants abused their authority under the plan in violation 
of ERISA.

The district court distilled the challenged conduct into three groups: 
a so-called 100% Equities Strategy, the Affiliated Funds’ investments 
(relating to proprietary funds), and a Securities Lending Program. The 
plaintiffs claimed there were plan losses of $1.1 billion during 2008 
that caused significant plan underfunding. They also alleged that cer-
tain practices and transactions violated ERISA’s prohibited transaction 
rules and that there was co-fiduciary liability as well. The requested 
relief included recovery of losses for the plan, disgorgement of ill-
gotten gains of the defendants, a constructive trust, removal of the 
fiduciary defendants, and various injunctions.

These claims and requests for relief were based on ERISA Sections 
502(a)(2) and 502(a)(3). In a series of rulings,7 the district court initially 
found the plaintiffs had Article III standing because of an increased 
risk of default due to the plan’s underfunding, and it granted in part 
and denied in part the defendants’ motions to dismiss other claims. 
Later, however, the court dismissed certain of the plaintiffs’ remain-
ing claims on various grounds, and then dismissed the entire case 
as moot for purposes of Article III jurisdiction, since the plan had 
become overfunded by the time the litigation was underway. Among 
other things, the district court embraced a money-centric view that 
monetary relief for the now-overfunded plan under Section 502(a)
(2) would not provide relief to the individual plaintiffs, and that any 
injunctive or other equitable relief to remedy the violations do not 
suffice to create an Article III injury where the individual plaintiffs 
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lacked an interest in monetary relief. The court also ruled that since 
the claims based on Section 502(a)(2) were not successful, equitable 
relief under Section 502(a)(3) would not be appropriate. Thus, Section 
502(a)(3) alone could not preserve a concrete interest, and the entire 
case was dismissed as moot.

On appeal, the Eighth Circuit’s primary focus was on ERISA, not 
the Constitution. A majority of the panel affirmed the decision below.8 
That opinion recited the plaintiffs’ allegations as to the ERISA vio-
lations, and then affirmed the district court’s dismissal of all the 
claims—not on the constitutional basis of standing or mootness—but 
on statutory standing (in the sense of eligibility to assert a statutory 
claim). The panel majority’s conclusions rejecting the plaintiffs’ claims 
applied to both Sections 502(a)(2) and 502(a)(3). The third member 
of the panel, Judge Kelly, agreed with her colleagues that the plain-
tiffs lacked authorization to sue under Section 502(a)(2), but she dis-
sented as to Section 502(a)(3) because the plaintiffs sought to enjoin 
the defendants from breaching their fiduciary duties—relief within the 
“zone of interest” protected by ERISA—and because the plaintiffs’ fac-
tual allegations showed actual or imminent injury. Thus, based on the 
differences between monetary and injunctive relief, Judge Kelly would 
have affirmed the dismissal of Section 502(a)(2) claims but reversed 
the dismissal of claims for equitable relief under Section 502(a)(3). At 
this point in the litigation, the plaintiffs were barred by the appellate 
court’s interpretation of ERISA, not the Constitution, from proceeding 
with their claims.

HIGH COURT’S DECISION

The Supreme Court in a 5-4 decision written by Justice Kavanaugh, 
including a concurring opinion of Justice Thomas in which Justice 
Gorsuch joined, affirmed the judgment of the Eighth Circuit on the 
ground that the plaintiffs lacked Article III standing. The Court empha-
sized that the plaintiffs were receiving their full pensions without 
interruption and, even if they were to prevail in the action, they would 
receive the exact same pensions in the future. Thus, they had “no con-
crete stake” in the lawsuit and lacked Article III standing. Among other 
authorities, the Court relied on Lujan v. Defenders of Wildlife9 for the 
key requirement of “concrete injury.”

The majority, who are generally considered to be the conservative 
block of justices, rejected the plaintiffs’ alternative arguments in four 
areas: standing, by analogy to trust law; standing, as representatives 
of the plan itself; a general cause of action based on statutory claims 
for restoration of plan losses and equitable relief under ERISA Sections 
502(a)(2) and 502(a)(3); and, finally, an alleged lack of protection for 
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plan participants if they are not allowed to seek correction of per-
ceived fiduciary misconduct.

The majority rejected these arguments for various reasons, including 
an asserted “regulatory phalanx” with power to remedy fiduciary mis-
conduct on behalf of the plan and its participants. That phalanx was 
described as including employers and their shareholders, other plan 
fiduciaries, the DOL, and the Pension Benefit Guaranty Corporation 
(PBGC), not to mention state and federal criminal laws. The sugges-
tion here was that the participants, who lacked standing in court, 
would be protected from fiduciary misconduct by one or more of 
these other parties in various legal and extra-legal ways.

Finally, the majority noted that the plaintiffs did not assert, and 
their complaint did not plausibly claim, that the alleged mismanage-
ment of the plan substantially increased the risk that the plan and the 
employer would fail and be unable to pay the plan’s pensions. A plan 
with a dire financial future might perhaps be a basis for the plaintiffs’ 
standing, but a bare allegation of the plan’s underfunding would not 
suffice. In sum, winning or losing their suit would not change the 
plaintiffs’ pension benefits, and thus the plaintiffs did not have a con-
crete injury or stake for purposes of Article III standing.

The majority did not focus on the issues discussed by Judge Kelly 
in the appellate court’s decision. But they did note a nonsubstantive 
point that the plaintiffs had requested attorney fees of at least $31 
million on the basis that the plan sponsor had made a $311 million 
contribution to the plan after the litigation commenced.

A four justice minority, with an opinion by Justice Sotomayor, 
advanced a vigorous response. The minority focused on ERISA’s pro-
visions that establish a cause of action to deal with fiduciaries who 
violate the Act’s stringent fiduciary standards. In this case, the minority 
noted, the plan lost $1.1 billion in 2008, about the time of the Great 
Recession. Those losses allegedly exceeded by $748 million what a 
properly managed plan would have lost. Faced with the plaintiffs’ 
lawsuit, the defendants returned to the plan about $311 million, but 
did not return any of the profits the defendants had allegedly gained 
unlawfully.

The minority challenged the majority on the issue of what is a “con-
crete” injury for purposes of constitutional standing. Citing Spokeo, 
Inc., v. Robins (“we have confirmed in many of our previous cases 
that intangible injuries can nevertheless be concrete”),10 the minority 
asserted that the Supreme Court “typically recognizes an ‘injury in fact’ 
where the alleged harm ‘has a close relationship to’ one ‘that has tradi-
tionally been regarded as providing a basis for a lawsuit in English or 
American courts.’” For the minority, the issue then becomes “whether 
petitioners have an equitable interest in their retirement plan’s assets 
even though their pension payments are fixed.”

Fiduciary Litigation Involving Defined Benefit Plans



BENEFITS LAW JOURNAL 5 VOL. 33, NO. 3 AUTUMN 2020

On this framing of the issue, it seems hard to deny that participants 
have an equitable interest in their plan’s assets. As a matter of law, all 
ERISA plan assets are dedicated to the participants and beneficiaries. 
More specifically, the Act provides that “[A]ll assets” of the plan “shall 
be held in trust” for the participants’ “exclusive benefit.”11 As is com-
mon in ERISA plans, the defendants’ plan document also provided the 
same.

On this point, a comment is appropriate. Although not emphasized 
by the minority, the very origins of ERISA—and even its title—align 
with the notion of security for participants and beneficiaries. Coupled 
with the Act’s expressed intent to provide ready access to the federal 
courts, it would seem that many judicial and nonjudicial authorities 
have held the belief that participants would have some remedy, such 
as injunctive relief or even the removal of their fiduciaries, if the fidu-
ciaries were found to be violating ERISA’s rules, such as the prohibited 
transaction self-dealing rules. That pension plan participants would 
lack standing to protect their fund from violations of law affecting 
their plan simply because they might have nothing to gain monetarily 
is surprising.

The minority then addressed the majority’s arguably irrelevant or 
dubious assertions that the employer, not the participants, may receive 
surplus pension assets after benefits are fully paid; that the plan is 
more in the nature of a contract (despite the plan’s requirement to 
hold assets in a trust as required by ERISA); and that the participants 
have no equitable or property interest in the plan. Among other 
things, plan surpluses and investment gains are irrelevant to the issue 
of plaintiffs’ remedies for misconduct when the plan loses money as 
occurred in Thole.

The minority advanced a further argument that the participants 
had standing because a breach of fiduciary duty to their plan is a 
cognizable injury regardless of whether it resulted in financial harm 
to the plan or an increased risk of nonpayment. Although not refer-
ring to the 1974 reasons for ERISA’s enactment—or the explicit and 
ongoing prohibitions contained in the prohibited transaction rules of 
Section 406—the minority supported its argument with other authori-
ties, including a pre-ERISA case, the Restatement (Second) of Trusts, 
Bogert & Bogert, the Restatement (Third) of Restitution and Unjust 
Enrichment, and Supreme Court precedents, to the effect that those 
authorities, along with Sections 502(a)(2) and 503(a)(3), refute the 
majority’s assertion that the participants lack a “concrete interest” in 
having loyal and prudent fiduciaries. Here the minority emphasized 
that the participants have standing if their fiduciaries were not loyal 
and prudent for the same reason the participants would have stand-
ing if they did not receive their benefits from their plan. That is, the 
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participants incur a de facto injury from having personal, legal rights 
invaded even absent financial harm.

In addition, the majority’s restrictive view of standing prompted the 
minority to state “[T]he Court offers no reason to think that a beneficia-
ry’s non-economic right to loyalty and prudence from the fiduciaries is 
meaningfully different [from a beneficiary’s right to obtain information 
under Section 502(a)(1)(A)].”

In its third and final rejoinder, the minority emphasized that given 
a plan’s right to loyal and prudent management, and its own standing 
to vindicate that right under Section 502(d)(1), the participants have 
standing to sue on the plan’s behalf. Citing Spokeo,12 Massachusetts 
Mut. Life Ins. Co. v. Russell,13 Varity Corp. v. Howe,14 and Food and 
Commercial Workers v. Brown Group, Inc.,15 as well as secondary 
authorities, the minority explained the common law and constitutional 
law precedents for the participants’ representational capacity, consis-
tent with Article III, to sue on behalf of the plan. In other words, 
even applying the requirement of “concrete injury,” in the minority’s 
view Article III has historically been less restrictive than the majority 
portrayed it. The minority thus asserted that Congress was on “well-
established ground” when it extended to participants and beneficiaries 
the right to sue on behalf of the plan.

The dissent concluded with a recital as to why ERISA’s private-
enforcement scheme should not be restricted where, as here, other 
parties such as the employer, other fiduciaries, and DOL are not likely 
to remedy the mismanagement of a plan. As for the employer and 
other fiduciaries as protectors, they are the defendants in this case. 
As for the DOL, the minority noted that DOL’s amicus brief asserted 
that the federal government cannot “monitor every [ERISA] plan in the 
country.” The minority’s counterarguments did not include many tech-
nical arguments, such as the fact that the PBGC’s guaranteed benefits 
might not completely cover all pensions promised by a failed plan.

Lastly, the minority declined to consider any relevancy to the major-
ity’s reference to attorney fees for the plaintiffs since no one suggested 
that a claim for attorney fees was a basis for standing in this case. 
Nonetheless, the minority noted, it was only after this litigation com-
menced that the defendants restored $311 million to the plan.

A word now on Spokeo. Both the majority and minority, as well as 
Justice Thomas, cited to Spokeo for several propositions. But none 
devoted significant attention to the phrase that virtually every ERISA 
lawyer is familiar with—“ready access to the Federal courts.” Spokeo 
reviewed Article III standing law and explained that a “concrete” 
injury could be intangible and that “In determining whether an intan-
gible harm constitutes injury in fact, both history and the judgment of 
Congress play important roles… [B]ecause Congress is well positioned 
to identify intangible harms that meet minimum Article III requirements, 
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its judgment is also instructive and important.” As applied to Thole, 
there was no significant discussion of whether Congress would have 
agreed with the majority’s exclusion of participants and beneficiaries 
of defined benefit plans from access to the courts if they were to seek 
relief from fiduciary misconduct.

In sum, the core issue in Thole covered several elements: Are defined 
benefit plan participants seeking to remedy alleged fiduciary miscon-
duct properly barred from the courts for lack of constitutional stand-
ing simply because they appear to have nothing to gain monetarily? 
The majority ruled that such participants are indeed barred for lack 
of Article III standing. Notably, the lawsuit never reached findings of 
fact on the merits. The case only addressed the plaintiffs’ allegations.

Also to be noted, this article does not discuss the possibilities that 
a defined benefit plan participant under facts like Thole’s might assert 
one or more different legal theories based on other federal law, state 
law, or the terms of the pension trust that holds the plan’s retirement 
funds.

TAKEAWAYS

In Thole, we see a case with little consensus between three courts: 
the district court relied on the constitutional doctrine of mootness; 
the appellate court relied on the statutory basis of standing; and the 
Supreme Court relied on the constitutional doctrine of standing.

In broad perspective, Thole shows how a thin (5-4) Supreme Court 
majority can foreclose legal redress based on the majority’s control 
of the interpretation of a general constitutional doctrine, here “stand-
ing”—despite the specific provisions of a federal statute intended to 
be remedial, for the protection of covered parties. An obvious lesson 
from Thole is that, however compelling a statutory claim might be, its 
application may not survive an interpretation of a constitutional doc-
trine deemed to be more restrictive than previously thought.

Although no one would seriously argue that Congress may pass 
a law that violates the Constitution, the minority’s view in Thole was 
that the range of Article III standing established in prior case law and 
suggested by other authorities is not as constricted as the majority 
viewed it.

Thole is important on several levels. As noted by the minority, 
defined benefit plans cover about 35 million people. In the near term, 
for plan sponsors, fiduciaries, corporate planners and counsel, not 
to mention participants and beneficiaries, there are several messages 
to be considered. Thole has largely positioned defined benefit plan 
sponsors and fiduciaries with an immunity from fiduciary claims. This 
welcomed turn of events for plan sponsors and fiduciaries suggests 
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that defined benefit plans—in their long period of decline relative to 
defined contribution plans—would seem to be at least slightly more 
attractive than before Thole. Presumably, defined benefit plan spon-
sors, fiduciaries, and corporate planners will have no concerns about 
lawsuits comparable to the stock-drop claims and excessive fee claims 
that have plagued many defined contribution plans. If prohibited 
transaction violations and similar claims cannot be asserted against 
defined benefit plan fiduciaries due to lack of Article III justiciability, 
such claims will not be a business distraction for defined benefit plan 
sponsors. Defined benefit plans will be at least slightly more attractive 
to employers than before Thole.

For similar reasons, legal counsel who advise employers, fiducia-
ries, and corporate planners may have a positive message regarding 
defined benefit plans—namely, a reduced risk of fiduciary lawsuits. 
On the other hand, counsel will have a less compelling message to 
urge plan sponsors and fiduciaries to steer clear of risky practices in 
their management of defined benefit plans and assets.

As for participants in defined benefit plans, they will have little 
recourse in the event they observe misconduct in the management of 
their plans and assets. Elements of the “regulatory phalanx” such as 
employers, co-fiduciaries, and DOL, might be supportive of proper 
fiduciary conduct (i.e., lip service) but for a variety of reasons, signifi-
cant action by those parties to remedy fiduciary violations is unlikely. 
For the foreseeable future, private enforcement of ERISA requirements 
by plan participants will be difficult, perhaps nonexistent, due to lack 
of Article III standing. Despite the favorable language of ERISA, there 
will be little, if any, threat of litigation to dissuade fiduciaries who 
would engage in misconduct in the management of the plan or its 
assets. In a nutshell, the interpretation of a constitutional doctrine 
that bars complaints about violations of law until the very brink of 
a plan’s financial disaster is arguably not a sound approach, and it 
may adversely affect those who value the security provided by loyal 
fiduciaries.

A difficult question of Thole’s scope is the effect, if any, it may have 
on multiemployer plans, many of which are in dire financial shape, 
permitting allegations that would support Article III standing.

Beyond the near term, it may be that the current dominance of a 
conservative Supreme Court majority—at least in the area of federal 
employment-related litigation—may reflect a sort of ebb and flow of 
the High Court’s composition. For example, not long ago, the Supreme 
Court issued several rulings in the ERISA area favorable to parties 
seeking relief. Those decisions included Varity Corp. v. Howe (1996),16 
Harris Trust and Sav. Bank v. Salomon Smith Barney Inc. (2000),17 
LaRue v DeWolff, Boberg & Associates, Inc. (2008),18 and CIGNA Corp. 
v. Amara (2011).19
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More recently, however, Thole was decided shortly after another 
decision closely related to federal employment issues, Epic Systems 
Corporation v. Lewis (2018).20 That ruling by a conservative major-
ity is reminiscent of Thole in that it was a decision, with a primary 
opinion by Justice Gorsuch and dissent by Justice Ginsburg, where 
the conservative 5-4 majority held that the 1925 Federal Arbitration 
Act, regarding arbitration agreements, including agreements waiv-
ing collective actions by workers, trumped the 1935 National Labor 
Relations Act’s protection of concerted activities, thereby closing a 
direct path to the courthouse for many disputes governed by an 
arbitration clause.

Whatever trend one might discern, it appears that for the foresee-
able future there will be little or no access to the federal courts for 
defined benefit plan participants seeking relief from alleged fiduciary 
violations of ERISA.
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