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H-1B Filings Resume April 1, 2007 for FY2008 [October 1, 2007] 
 
As most of you know, there is an annual quota of 65,000 for new H-1B petitions.  The
government’s fiscal year begins on October 1, and employers seeking new H-1B employees to
begin on that date are permitted to file on April 1, namely, six months prior to the employment
start date.  Last year, the quota for fiscal 2007 (October 1, 2006, to September 30, 2007) was
exhausted by the third week in May 2007, more than four months prior to the beginning of the
new fiscal year!  This year, the pent-up demand for new H-1B employees promises to narrow the
window of opportunity for inclusion in the H-1B quota.  We thus remind employers that the
annual race to file H-1B petitions will start again on April 1, 2007, and that they should file all
new H-1B petitions as soon as possible on or after that date, with an employment effective date
of no more than six months later.  Indeed, employers may want to consider filing new H-1B
petitions on Friday, March 30, 2007, to make sure they arrive in the first batch of filings, since
April 1 is a Sunday. 
 
In addition, foreign nationals who have earned master’s degrees from U.S. institutions can again
qualify for one of the 20,000 exemptions from the regular cap.  Last year, these 20,000
exemptions were exhausted by new petitions filed between April 1 and late June 2006.  Again,



 

the demand for these exemptions promises to be even heavier this year so there also is special
pressure to get these applications filed as soon as possible after April 1, 2007.   
 
Finally, employers must be familiar with the rules regarding those potential H-1B employees
who may be subject to this quota.  Unless the employer is quota exempt, the quota applies to any
new H-1B employee.  This includes F-1 foreign students, L-1B employees who may run out of
time, or new employees whom you seek to recruit from abroad.  It also includes any employee
who currently has an H-1B from a quota exempt employer.  H-1B employees whom you have
recruited from employers who previously were subject to the quota are “portable” and thus are
not subject to quota restrictions a second time. 
 
ICE Worksite Enforcement Raids Expand 
The scope and severity of worksite enforcement actions has increased significantly in recent
months.  On February 22, 2007, the Immigration and Customs Enforcement (“ICE”) announced
the arrest of 195 employees of Rosenbaum-Cunningham International, Inc. (“RCI”), a cleaning
service that supplied workers to theme restaurant and hospitality chains throughout the United
States, at 63 locations in 17 states and the District of Columbia.  In addition, ICE announced a
23-count indictment of the three RCI principals, charging them with various criminal violations
and seeking to forfeit millions of dollars that RCI allegedly profited from the employment of
undocumented workers. 
 
On December 12, 2006, ICE conducted a massive coordinated raid at six Swift & Co., Inc.
(“Swift”)  meatpacking plants in six separate states.  During the course of these raids, ICE agents
arrested 1,250 workers for a number of administrative immigration violations and lodged
criminal charges against 270 for fraud, identity theft and other criminal violations.  
Swift has been a voluntary participant in the DHS Basic Pilot Employment Verification Program
since 1998, and all employees at these sites had been reviewed under this Program.  When asked
about the protection offered to employers by this DHS Program, ICE spokesperson Tim Counts
stated that the “Basic Pilot Program was never intended as a silver bullet to magically take care
of illegal aliens in the workplace.”  
 
Given the increased ICE worksite enforcement activities in recent months, the Immigration Law
Group has planned a series of seminars across the country at most of our offices to educate
employers about the increased risks these enforcement activities pose and how to best try and
avoid them.  You should contact your EBG attorney to learn about the next seminar in your area.
In this current enforcement climate, it is imperative that employers take every precaution
necessary to ensure that all of their employees are work authorized and that their documents are
in order and in compliance with current regulations.  
 
USCIS Proposes Fee Increases 
 
When the Immigration and Naturalization Service (“INS”) was split into three separate agencies,
the government defined the new U.S. Citizenship and Immigration Services (“USCIS”) as a
“self-supporting” agency.  This means that its budget must be covered from funds generated by
the fees it charges for its services.  
 
Another reason for employers to file petitions and applications for foreign nationals within the
near future is the recent announcement that the USCIS will raise filing fees on nearly all
petitions and applications by an average of more than 85%.  Although none of the previous fee



 

increases spanning the past 15 years have resulted in improved service quality, the USCIS
promises that this time will be different!  Regardless, the USCIS soon will be legally required to
implement the new filing fees so employers now need to factor this increased cost into their
immigration budgets for this year. 
 
USCIS Traveler Redress Inquiry Program 
 
On January 17, 2007, the Department of Homeland Security (“DHS”) announced that a Traveler
Redress Inquiry Program (“DHS TRIP”) is being set up as a consolidated point of inquiry for
travel-related database and other errors such as watch list misidentifications, screening problems
at ports of entry, and delayed or denied boarding. According to the DHS, its new “DHS TRIP
website will be the central processing point for all inquiries on these issues and it will then route
the inquiries to the appropriate DHS (branch).” For additional information, please visit the DHS
TRIP website: http://www.dhs.gov/xtrvlsec/programs/gc_1169676919316.shtm 
 
State Department No Longer Accepts I-130 Family-based Visa Petitions 
 
In January 2007, the Department of State (“DOS”) announced that it can no longer accept new
Petitions for Alien Relative, Form I-130, filed at American consular offices or embassies abroad.
The sudden change in process results from the Adam Walsh Child Protection and Safety Act of
July 2006 (the “WCP Act”).  The WCP mandates certain security and background checks on
Form I-130 petitions that DOS consular offices abroad lack the ability to perform.  The
elimination of this process will cause extensive delays for those families who had planned to visa
process abroad by filing their I-130 petition with the DOS, because it means that all future Form
I-130 petitions must be filed separately with the USCIS, where adjudication times are much
slower. 
 
The USCIS has advised anyone who filed a Form I-130 at an American embassy or consulate
since July 2006 that they DO NOT need to re-file the petition.  USCIS is working with the DOS
to process those petitions.  In addition, the DHS and the USCIS have indicated that they are
working to try and resolve this problem; however, history suggests that a solution is not
immediate. U.S. citizens who live abroad may file their Form I-130 petitions at the nearest
USCIS international office, most of which are housed in or near U.S. embassies and consulates,
but these now will have to be referred to USCIS offices in the United States for adjudication and
security clearances.  A list of USCIS international offices can be found at the USCIS website:
http://www.uscis.gov.  
 
DOL Regulation Eliminating Labor Certification “Substitutions” May Be Imminent 
 
On January 26, 2006, the U.S. Department of Labor (“DOL”) issued proposed regulations that,
among other things, would prohibit employers from “substituting” new employees in labor
certification applications that already had been approved.  This has been a major concern of the
DOL since the PERM process began, due to investigations establishing a “black market” in
approved labor certifications that were being sold on the street.  The DOL proposal thus would
prohibit employers from substituting another employee in any approved labor certification,
would require employers to file I-140 petitions within 45 days of labor certification approval,
would limit the payments that employers could make for these petitions and would make other
changes to the process. 
 



 

There was significant opposition to the DOL regulatory proposal.  Many employers claimed that
this substitution was necessary due to the enormous delays associated with the traditional and
RIR labor certification processes prior to the advent of PERM and currently with the Backlog
Elimination Centers.  These employers claimed that these delays were so long that employees
left while the need for the skills defined by the certified job remained.  In such circumstances,
substitutions were necessary to ensure the labor continuity they needed in these hard-to-fill
positions. 
 
On February 13, 2007, the DOL submitted the final version of the proposed rule to the Office of
Management and Budget (“OMB”). The OMB typically has 90 days to review the regulation and
then approve it, send it back for further work or reject it outright.  This means that the proposal
to eliminate substitutions and require immediate filing of I-140 petitions may be near the end of
the regulatory process.  
 
At this time, there is no way to know how long the OMB will take to review the regulation or
what the results of its review will be.  Employers contemplating changes or substitutions on
pending or approved labor certifications, however, would be well-advised to act promptly or
they may end up being barred from doing so by the new rule.  Stay tuned. 
 
Adjudication of National Interest Waiver  I-140s for Physicians in MUAs 
 
On January 23, 2007, the USCIS issued a memorandum that establishes interim procedures for
the adjudication of National Interest Waiver (“NIW”) immigrant petitions and related adjustment
of status applications filed on behalf of physicians practicing in medically underserved areas or
facilities operated by the Department of Veterans Affairs.  In this memorandum, the USCIS
announced that it would follow the recent Ninth Circuit  Court of Appeals decision in Schneider
v. Chertoff, 450 F. 3rd 944 (9th Cir. 2006).   
 
In Schneider, the Ninth Circuit determined that (1) medical practice by the physician before
approval of the I-140 (except medical practice as a J-1 nonimmigrant) counted toward the NIW
service requirement; (2) NIW physicians who had I-140 petitions filed prior to November 1,
1998, but denied before November 12, 1999, need only fulfill the three-year service requirement;
and (3) the USCIS’s requirement that NIW physicians must complete their service requirement
within four to six years is invalid because it is not authorized by the statute. 
 
 
If you have any questions about these issues or any other developments in the immigration area,
you can contact: 

New York 
Robert S. Groban, Jr.  212-351-4689   rgroban@ebglaw.com 
 
Pierre Georges Bonnefil 212-351-4687  pgbonnefil@ebglaw.com 
 
Houston 
Leigh Ganchan  713-750-3141  lganchan@ebglaw.com 
 
Dallas 
Elise Healy   214-397-4345  ehealy@ebglaw.com 



 

 
Atlanta 
William Poole  404-923-9035  wpoole@ebglaw.com 
 
San Francisco 
Jang Im   415-398-3500  jim@ebglaw.com 

 
This document has been provided for informational purposes only and is not intended and
should not be construed to constitute legal advice.  Please consult your attorneys in connection
with any fact-specific situation under federal law and the applicable state or local laws that may
impose additional obligations on you and your company. 
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