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Technology companies are in the unique 
position of developing new products and 
technologies for the healthcare industry, while 
at the same time acting in the role of employer 
subject to the healthcare reform mandates 
under the Patient Protection and Affordable 
Care Act of 2010, as amended (“ACA”).  
Whether the company is availing itself of 
the small employer healthcare insurance 
policies offered on the state Health Insurance 
Marketplaces (Exchanges) or timely complying 
with the large employer healthcare mandates 
applicable to its existing group health plans, a 
technology company must address the impact 
of healthcare reform and bottom line costs to 
the business.  

All employers sponsoring group health plan 
programs are subject to the complex and 
voluminous requirements imposed on such 
programs by ACA.  As widely reported, in 
July the Obama administration delayed the 
effective date of the annual reporting and 
assessment of shared responsibility payments 
under the employer mandate to 2015.  These 
requirements were originally to take effect in 
2014 and now employers with 50 or more 
full-time equivalent employees (as determined 
under ACA) will have an additional year 
before the employer reporting requirements 
under this component of the ACA must 
be met and employer penalties could be 
imposed.  However, numerous other aspects 
of the law are already effective and will 
become effective in 2014.  State Marketplaces 
will be up and running in 2014, with open 
enrollment commencing October 1, 2013, 
and small technology companies should be 
aware of the opportunities for small employer 
group health insurance that could be available 
on a Marketplace.

Despite the delay of the employer mandate, 
technology companies are encouraged 
to continue their efforts toward meeting 

ACA’s requirements, including weighing the 
considerations under the employer mandate 
in anticipation of its effective date.  Upcoming 
requirements to be addressed include, but are 
not limited to, the following:

•  All employers subject to the Fair Labor 
Standards Act (generally one or more 
employees) must distribute Notices to all 
full and part-time employees regarding 
the existence of the Health Insurance 
Marketplace (Exchange) (due October 
1, 2013; must also be provided to new 
employees within 14 days of start date).  

•  Prepare corresponding updates to COBRA 
Election Notices to inform qualified 
beneficiaries of the Marketplace

•  Employers sponsoring group health plans 
must distribute, or confirm that the health 
insurance issuer is distributing, updated 
summaries of benefits coverage during 
open enrollment 

•  Employers should adopt plan amendments 
and prepare updates to related documentation 
for compliance with upcoming 2014 
requirements, which include, for example, 
a limitation on waiting periods to no more 
than 90 days, a prohibition on the imposition 
of any pre-existing condition exclusions 
and a requirement that no annual limits be 
imposed on essential health benefits 

•  Employers should monitor the effective 
date of the nondiscrimination requirements 
for fully insured plans and impact of these 
rules on plan design and employment/
severance arrangements

•  The level of health coverage should be 
assessed to determine whether it satisfies the 
minimum value and affordability guidelines

•  Employers should identify categories of all 
employees (such as, for example, temporary 
employees, paid interns, contract employees) 
and establish measuring periods in preparation 
of employer mandate compliance.

Most importantly, technology companies 
should undertake a self-assessment of 
compliance efforts to date since the enactment 
of the ACA in 2010 and establish a compliance 
project plan going forward.  The Department 
of Labor has increased its audits of group 
health plans and, therefore, a plan sponsor’s 
self-audit will be time well spent.  Prudent, 
ongoing recordkeeping and proper plan 
documentation, as well as meeting reporting 
and disclosure obligations as required under 
the ACA, must be addressed.  In addition, 
consideration should be given to ensuring 
that the right team is in place to monitor 
the compliance obligations and to assist the 
health plan fiduciaries in carrying out their 
responsibilities with regard to the health 
program in this complex environment.  If 
health plan fiduciaries have not been appointed 
by the company, it is advisable to appoint 
individuals with the requisite knowledge and 
expertise to serve in this role.

For technology companies that are 
weighing the pros and cons of continuing 
to offer compliant group health programs 
to their employees as a part of an overall 
benefit program, an assessment should also 
be undertaken as to the importance of such 
benefits as a tool to attract and retain employees 
in such a competitive industry.  It remains to 
be seen how the evolution of the Marketplaces 
will impact employee behaviors vis a vis 
healthcare choices and employment choices. 
In addition, for technology companies that are 
considering making workforce adjustments 
to avoid being considered an applicable large 
employer subject to the employer mandate, 
careful consideration must be given to 
potential employee claims that could be raised 
under employment and benefits laws, as well 
as anti-abuse provisions under ACA and 
related guidance. n
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